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CRIMINAL CODE AMENDMENT (CHILD MARRIAGE) BILL 2018 

Second Reading 

Resumed from 31 October. 

The SPEAKER: Member for Hillarys, I gather you are standing for this. 

MR P.A. KATSAMBANIS (Hillarys) [2.56 pm]: I am indeed, Mr Speaker. I am just waiting for the place to 
quieten down a bit after question time. 

The SPEAKER: Good luck. It is quite unusual. 

Mr P.A. KATSAMBANIS: As unaccustomed as I am to loud noisy places! 

Several members interjected. 

Mr P.A. KATSAMBANIS: We might have a bit of a laugh in here from time to time, but I have to say that the 
subject matter of the bill before our house today is not at all a laughing matter. The title says it all: Criminal Code 
Amendment (Child Marriage) Bill 2018. People might ask why we are still debating child marriage issues in 2018. 
I do not think one person in this chamber would think that child marriage is either a good idea or something that 
should be encouraged or promoted by the state or anyone living within our state. I will get to those issues in a minute. 

The SPEAKER: Members, have your meetings outside, please. 

Mr P.A. KATSAMBANIS: However, it appears from a number of reports that child marriage and forced marriage, 
and the exploitation of women and children is continuing across the globe in 2018 and that we are not immune from 
it. Recent reports show that we are not immune from it, and I will make some comments about that in a little while. 
The subject matter of the bill is not necessarily about forced marriages, but it is about an anomaly that has been around 
since 1991. As we know and as we have debated in this place and in other forums, in the past, especially in the recent 
past, what constitutes a lawful marriage in Australia is probably guided by the Australian Constitution and is a subject 
matter that will be decided by the commonwealth government. The commonwealth government has the Marriage 
Act 1961 and, as I said earlier, that act has been significantly amended in the last 15 or so months. We know that 
that is a subject matter under the control of the federal government. What is a lawful marriage is determined under 
federal laws and, in particular, through the operation of the Marriage Act 1961. The act historically allowed 
females to marry at the age of 14 or 15 years if that marriage was authorised by a judge or a magistrate. I think 
that reflected the cultural mores of a different age when perhaps school attendance was not as regular or was not 
even compulsory, life expectancy was shorter and it was considered that teenagers—male or female—could be 
lawfully married in some special circumstances, with the consent of the family and obviously the authorisation of 
a judge or a magistrate. That act was amended in August 1991, and I support that amendment. It was important and 
a good amendment, recognising that children are children and with our cultural mores and the way we organise our 
society, including through education and the fact that longevity has been increasing—certainly for the past 150 years 
in Australia—it is not fair or reasonable for people between the ages of 14 and 16 to get married. 

Historically, our Criminal Code in Western Australia was framed in a way that ensured that our laws around sexual 
offences in Western Australia did not inadvertently capture the consensual activity of people who had been married 
through the authorisation of a judge or a magistrate and they were under 16 years of age. As we know, there is 
a whole category of sexual offences under chapter XXXI of our Criminal Code. The Criminal Code Act 
Compilation Act 1913 contains sexual offences that are graded in severity. It is graded not just in severity, but also 
recognises offences such as sexual offences committed against children under 13, then another group of sexual 
offences committed against children under the age of 16, and then for people aged 17 and 18, and then adulthood 
is a separate category. In order to ensure that those people legally married, engaging in consensual sexual activity—
particularly in the case of these legal marriages of 14 and 15-year-olds that had been authorised not only by the family 
and themselves but also by a court—were not ensnared in those sexual offences under our Criminal Code, a series of 
defences was set up. They were specifically defences to certain sexual offences that were committed against a child 
under the age of 16 only when an accused person was lawfully married to the child, and then obviously evidence 
would have to be provided that not only was there a lawful marriage, but also consent et cetera. Those offences 
included sexual penetration of a child; procuring, inciting or encouraging a child to engage in sexual behaviour or 
to do an indecent act; indecently dealing with or recording a child; and persistent sexual conduct with a child. All 
those matters, rightly, are criminal offences when committed against children under 16, and also against children 
under 13 with or without consent, except for the fact that the children we were dealing with pre-August 1991 were 
lawfully married and the court had decided they could make those sorts of decisions for themselves. 

As I said, I think it was right that the commonwealth government removed the provision enabling a court order to 
allow 14 or 15-year-olds to marry. It was right and proper. It recognises the fact that our society deems these children 
to be children and they should be allowed to do things that normal teenagers do, including going to school and getting 
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an education, and then dealing with marriage at a later date. The commonwealth government did what it did and then 
Western Australia simply left those provisions—those defences to that conduct that were required pre-1991—in our 
Criminal Code. Nobody got around to amending the Criminal Code; it just sat there. At a briefing given to the 
opposition by the Attorney General’s office, information was provided that there was no evidence that these defences 
had been used, certainly not in a modern time frame, since 1991. I would not mind getting a little clarification on that 
from the Attorney General. Our formal authorities—the department,  the government or the Attorney General 
personally, though I do not think so—were alerted to this provision in our Criminal Code by a member of the public. 
If that is the case, I commend that person, because despite the fact that the federal Marriage Act was amended in 1991 
and these defences have not been raised, certainly in modern times in any way, there is a concern that while these 
historic, outdated and unnecessary provisions remain on our statute book, perhaps someone who does not have 
good intent—they have bad intent—might rely on them or have the wrong message sent to them. It is a good idea 
to tidy up our statute book to remove the defences from it. That is what this bill does. It is a very short bill; there are 
only two operative clauses, which will amend sections 321 and 321A, through to the operational clauses 4 and 5 of 
the bill to remove those defences. There is absolutely no ambiguity. There is no chance of someone glancing 
through the Criminal Code and maybe being inadvertently being misled or otherwise empowered to engage in acts 
that we all believe are criminal, awful and obscene, and should never be tolerated in our society. That is all well 
and good. 

Anyone who reads through this debate will note that in his second reading speech, the Attorney General 
emphasised “lawful marriage”. I have used the term “lawful” or “lawfully married” on a number of occasions in 
my contribution because, unfortunately, we also know that in our society we have not eliminated the scourge of 
child marriage—far from it. It is still prevalent in many cultures and in many societies, including our own society. 
There have been many media reports about the prevalence of child marriage and the risk of forced marriage or 
child marriage that is prevalent in Australia. There was a report by the Special Broadcasting Service back in 
September 2016, highlighting that in New South Wales alone the child welfare hotline had received 70 calls for 
help over fears of child marriage or child marriages in which people had engaged in what I would call common 
law marriage. That was done either by taking the child overseas to engage in a marriage ceremony that cannot, 
and would not, be recognised under the Marriage Act in Australia, or by conducting an informal marriage 
ceremony of a child in Australia. Again, that is unlawful. It is now also unlawful or illegal for a person to actively 
encourage or assist or force a child to travel overseas to get married. However, that requires knowledge on the part 
of the authorities, and in tight family units, if the young child is not empowered to speak up and highlight the harm 
that is being caused to her, the authorities may never find out about it. That same SBS report in September 2016 
indicated that in the 2015–16 financial year, the Australian Federal Police had investigated 69 incidents of child 
or forced marriage, or the threat of child or forced marriage. So, it is happening. 

Even more concerning, last month, the international children’s agency Save the Children released a report that 
indicated that the prevalence of child or forced marriage across the globe has not been eliminated and is still 
happening in large numbers. The report estimated that through both education of communities and empowering 
girls in particular to go to school, stay in school and finish school, around 25 million child marriages could be 
prevented. However, to show members how big the problem is, it also estimated that if it continued its efforts, in 
the next decade it would be able to prevent 50 million child marriages. Some people would say that this practice 
is more prevalent in other jurisdictions than it is in Western Australia. It is interesting that that Save the Children 
report, which was released last month, on the International Day of the Girl, highlighted that child and forced 
marriage is an issue in every single Australian state and territory, including Western Australia. We are not going 
to solve the issue today. However, the first step to dealing with it is to talk about it. We should never turn a blind 
eye to this illegal and underground practice, and we need to work in conjunction with the federal authorities to 
stop this practice. 

That same report from Save the Children contains some alarming figures about another practice that is abhorrent 
and illegal—female genital mutilation. It is illegal in Australia for a person to take a child overseas to conduct that 
practice. The report indicates that at least 200 000 Australian women and children have been victims of this horrific 
and barbaric, and completely unacceptable, practice. That figure of 200 000 would include women and children 
who unfortunately were subject to this horrific practice before they came to Australia. There is significant 
reporting, both anecdotally and through the media, that this practice is still prevalent. It is an underground practice. 
When we combine the elements of child and forced marriage and female genital mutilation, we build a picture of 
abuse—there is no other word for it—of children, in particular young girls. We all need to speak out about that. 
Polite society might not like to talk about these things, because it is difficult. This practice is abhorrent, and it is 
criminal. It absolutely destroys lives. I remember when I was a member of another place, the Victorian Parliament, 
and we passed what I am pretty sure were the first Australian laws to criminalise both female genital mutilation in 
Australia and the act of taking a child overseas to perform that vile practice. I remember speaking to victims of 
female genital mutilation. Their lives have been traumatised forever. I will not bore people with it, because I know 
there was a similar debate in this place some years later. Anyone who comes across these people would recognise 
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how traumatised they are and how difficult their lives have been made, all because of something that happened to 
them when they had absolutely no ability to stop it. They were young children. They were under significant 
pressure in many ways. I would say that they were kidnapped for the time when this practice was forced upon 
them. Many of them did not know and understand what was happening to them. However, when they found out 
and had to endure the pain and disfigurement and the horror that came with it, they bravely spoke out to prevent 
other girls from having to suffer the same fate. When we combine child and forced marriage and female genital 
mutilation, we recognise that we have come a long way. We have started to talk about it. That is the first step. We 
have put in place education measures in communities. We are encouraging susceptible children to speak out, and 
we have set up hotlines that they can speak out to. We are encouraging young girls in other countries to go to 
school and remain at school and finish their education so that they can be empowered to be active young people 
in their communities rather than be forced into these old-fashioned and vile practices. 

Make no mistake. This bill will not stop any of that. If someone who wanted to engage in illegal child marriage 
was aware of the historic and wrong provisions in our Criminal Code, at best they could be empowered to say, 
“See! The law gives me the right to do this”, or, “The law says this is okay. Why quibble over the lawful part? 
Common law marriage will suffice, and I can go on my merry way.” No, no, no! They cannot do that. This is a vile 
and illegal practice. It destroys lives. I am sure we are all in heated agreement that we need to send the message 
that there will be nothing on our statute book that would make it even slightly possible for someone to suggest that 
this practice will be tolerated in either our legal system or our society in general. 

I am not sure whether the suggestion that was made at the briefing is correct—that the Attorney General or his 
officers were not poring through the finer details of the Criminal Code and found this historic, outdated and horrible 
anomaly, but were alerted to it by a member of the public. If that is the case, I congratulate that person. In any 
event, I congratulate the Attorney General for bringing this bill to the house. It has the full support of the 
opposition, obviously. I hate speaking for other people, but I am sure it has the full support of every member of 
this place and the other place and of every right-minded member of our community who wants to protect the most 
vulnerable children, especially young girls, and wants to say to them or to any other young person who is 
questioning where they fit in the world that they belong in this world, they are an equal contributor and they will 
not have these vile practices perpetrated against them. 

MR J.R. QUIGLEY (Butler — Attorney General) [3.21 pm] — in reply: I can briefly answer the issue raised 
by my friend the member for Hillarys. In response to his last inquiry about the precipitating circumstance that 
caused us to look at this, I thank Ms Sonia Wieckowski, who wrote to the honourable Andrea Mitchell, the then 
Minister for Child Protection in the Barnett government, to draw the former government’s attention to the fact that 
these offences remained in the Criminal Code and would send a mixed message to people that there could still be 
a viable defence by reason of section 321(10) of the Criminal Code. When I came to office, that letter to the 
minister in the former Liberal government, Andrea Mitchell, had not been attended to, so we set about attending 
to it both in writing to the member of the public who raised this with the former Liberal government — 

Mr P.A. Katsambanis: When was that letter sent? 

Mr J.R. QUIGLEY: It was 8 September 2016. We wrote to the correspondent to inform her that we would attend 
to this. 

The Queensland Court of Appeal had before it on appeal the interpretation of the term “lawfully married”, which is 
referred to in section 321. The Queensland Court of Appeal determined that the term “lawfully married” had to mean 
a lawful marriage as prescribed by the commonwealth Marriage Act. Under the commonwealth Marriage Act, there 
are no circumstances in which a marriage in which one of the parties is under the age of 16 years is recognised as 
a valid marriage. Simply put, a marriage solemnised in Australia in which one of the parties is under 16 years of 
age is void. Secondly, a marriage solemnised outside of Australia in which one or more of the parties is domiciled 
in Australia is not valid if one of the parties has not reached the age of 18 at the time of the marriage. Thirdly, 
a marriage solemnised outside of Australia in which neither party is domiciled in Australia is not recognised as 
a valid marriage until both parties have attained the age of 16. For those reasons, the provisions of section 321(10) 
to (13) and section 321A(10) should be repealed as they have no operation having regard to the provisions of the 
Marriage Act. There cannot be a valid marriage for people charged with those offences—that is, unlawful carnal 
knowledge with a person under the age of 16 or persistent sexual conduct as described in section 321A(10). It is 
appropriate, therefore, that these provisions be repealed. 

Although it has taken a little while to deal with the issue raised in the correspondence by Ms Wieckowski, the 
matter is now done, at least in this chamber. I thank and acknowledge the opposition for the support it has given 
to this amendment to the Criminal Code. With those remarks, I commend the bill to the chamber. 

Question put and passed. 

Bill read a second time. 
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Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.R. Quigley (Attorney General), and transmitted to the Council. 
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